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Petition of James Johnſton aud his Spouſe: 


State of the Iwo contingent ?roceſſes to which it relates. | 
14 Mr. Fobnfion and his Wife having, for ordinary, had the Key of my Houſe, 
from April 1723, till November thereafter, at which Time I came With my Famy'y 
to Town, and found my Heuſe very much diſordered, and ſeveral particular Goods 
amifling 2 I el. commenced a.Praceſs before. the Sheriffs againſt the Petitioners 
for the Value thereof; and thereafter upon a procured Warrant for Searching, à 
Tongs, and ſome Table Knives belonging to me were found in their Houſe, in Bre- 
ſence of a Notar and famous Witneſſes, and were put in the Sheriff Clerk's Hande. 
After ſome Progreſs in our ſaid Action, Mr. Zohnj#on advocate the ſame; but in 
February laſt it was remitted, with an Inſtruction; and being thereafter called upon 
the 20th of March laſt, Mr. Johnſton and his Spouſe being judicially examined on the 
Point mentioned in the AQ of Remit, viz. If they bad the Poſſeſſion of the Key of the 
Lodging the Time the Purſuers were in the Country, ſave at the Time I had Occaſion 
to be in Town, or the Servants marketing, or otherwiſe: They both deny the ſame, 
and both ſign this Denial, as appears from my ſaid Proceſs: And I proceeded there- 
in this Seſſion ; and upon the firſt Inſtant, the Sheriff allowed me to prove their 
having of the ſaid Key, and the Property of the ſaid Tongs and Knives, &c. And 
when I had cited Witnefles, and they were ready to depone therexnent, Mr. Jobnſton 
very haſtily upon the 7th Current, celata veritate & expreſſa Falſitare, procured and 
expede an other Advocation of my ſaid Cauſe. 1 : 
While my Proceſs was ſo depending laſt Seſſion, Mr. Fohn/ton thought proper to 
raiſe a Suminons of Spuilie and Dela mation againſt us, and Mr. Crawford, one of the 
Sheriffs, for granting the ſaid Warrant to ſearch, and the taking away of my Tongs 
and Knives in Manner foreſaid. And this Proceſs. falling by Courſe in June laſt be- 
fore the Lord Pancaitland, the Petitioners were allowed to prove their Libel, and 
the Property of the ſaid Tongs and Knives as belonging to them; and the roth In- 
ſtant - being aſligned for that Effect, they very ſpeedily adduced four Witneſſes upon 
the 14th, and the next Day they made Aviſanatem there with, and immediately gave 
a Petition craving ſummar adviſing; and as it was ordered, ſo the Cauſe was put up, 
ind ſtood in the ſummar Roll upon Saturday laſt: But the Day before, I gave your 
Lordſhips a Petition, reprefenting Mr. Jobnſlons artfu) aud prejudicial Management, 
and that your Lordſhips had the wg "in 4 preceeding, upon another Petition for 


F OR anſwering the Grounds of the Petition, [ ſhall fairly exhibite the preſent 


me, found, That I ought to adduce my Probation anent the x roperty of the ſaid Tongs 
"and Amves, anmee ty the Sheriffs, as ſaid is, and that nb. withſtanding of hs, | 
Petitioners late Advocation of my Cauſe; ſeeing both the Proceſſes terminate in a 
vonjunct Probation upon rhe conten ed Property of the ſaid Nongs and Knives: 
Therefore your Lordſhips ſuperſeded adviſmg Mr. Johnſton's Proof, duntil m Witneſſes 
ſbould depone, and that the whole Proof might come. in duly preparen uren, an 
be , x" . : 3 
Aus ſee] Juſt State preſently, 6f both Proceſſes ; fo that it is ſurprizing, 
after Mr. Fobnſton hath concluded his- Probation, made Aviſandum ther with, a 
inrolled the ſame by Order for adviſing, he ſhould have the Confidenge by 75 preſent 
Petition, to crave new Letters of incident Diligence for adducing of Wine)/es _ an- 
fever to any Part of bis Imterrogators, in relation to the Tongs and Knives, Cuſtody of 
tbe or Manner how I, my Spouſe and Servants were in Uſe ts call for the ſame, 
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and > the ſaid Houſe. We. 
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the help of a Ladder, the Fact was, that in Sepre! | 

- Town till after eight at Night, at which Time the Petitioner's Shop was ſhut, and not 

finding either him or his Wife to deliver the Key, I carried it to the Country, and 

nent Day I returned 3 but not knowing then of any uſe I would have for it, I did 

not bring it along; yet at two a Clock that Day, I underſtood. a Mygcting was ſud- 

denly called a aioſt three, in which the Adminiſtrators of the Fund of Charity were 

to order a Diſtribution, which could not be made till the Money then in my Hands 

as given in to thoſe wha were to diſtribute : And becauſe an Expreſs could not 

bring che Key in Time, and being averſe to incurr the Suſpicion of not having 

Money collected by Charity in readineſs, I called for a Sclaters Ladder, and entred 

ty Houſe by a large Window at Mris Jobonſton's Sight, and ** above a0bo 

.. Scots in Han Notes, b which the Diſtribution was rendred . 

Since theſe Facts are ſo admitted, I can not eomprehend how in Juſtice, Law of 

Form, the Petitioners can be any ways intitled to a new Probation as defired: And 

fhall 8 „ TIE $235 15,20 = „ 

tmo, That if he had not been eminently and ſpeedily upon the undue catchiog! 

of Advantage, he would have been more deliberate in his Conduct: But fince he 

Hath put the Fate of his Cauſe upon his Probation adduced, and concluded in Man- 

ner foreſaid, he cannot by any Form be allowed a new Probation, and ſurely his 

Procedure deſerves no Favour ; and if his Defire ſhould be granted, it would not or- 

ly be prejudieial to me, but alſo be an Encouragement and Precedent for others to. 

try their irregular Art and Haſte by Catches z and when at laſt, they are by Juſtice. 

diſappointed, then they will have Recourſe to a new Probation, there is no Speciali- 

ty in the preſent Caſe for breaking the Forms in his Favours, my Procedure hath 

been all along fair, and ſtands upon a juſt Foundation againſt him. „ 

240. When your Lordſhips compare the Petitioner's ſign'd Denial of having 

the Key, in the preciſe Terms abovementioned, with their preſent Petition, they ap- 

pear 'contradiftory upon that Point; and ſome People ought to have at Jegfßt 

Io Memories. | 1 75 1m 28 3 5 

N rio. All the Contents of the Petition fignify nothing to the preſent Queſtion; 

| I for he hath never ſaid nor offered to prove, hat I or my Servants, when we had 

accidental Occafion to be in the Houſe, did convey my ſaid Tongs and Knives 

into his Houſe, which upon the Search Were found there; and I have asked him, 

How they came there! but he has been ſtill filent thereanent, and has taken himſelf 

to an Imagination, that they belong to bim in Property; and I am apprehenſive, 

it will eventually be found, he hatn adduced abundance of Witnelles already 
upon that Point. . | ES 

420, It is not Fact, that the Key was left with their Servant-Maid, whoſe Mo- 

ther nurſed a Child to my Wire; for that Maid is cited as a Witneſs at my In- 

ftance; and Im hopeful 1b7z will depone. that when ſhe called for the Key upon 

a Faft-Day from me, I expreſly refuſed: to give it, but delivered it to her Mz 

Freſs, and that ſhe war, never intrufted with the ſaid Key by me or any belonging 

to me. | . N 7 
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In veſpeF; whereof, the Deſire 'of the aid irregular and groundleſs Petition 
n Peri ion, ought ta. Feeds. pn, wy 8 
According to Juſtice, and your Lordſhips Anſwer, 
| ED d . : * IY ID i \ g. 
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